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cessor without being reimbursed by the Commissioner. Some courts 
recognize, in a case of this kind, that an action lies either against the 
predecessor, who collected the tax, or against the United States, but 
not against the successor. 10 To say that an action lies against the 
United States and in the same breath to say that an action cannot on any 
theory be brought against the succeeding collector is plainly inconsistent. 

THE BLACKLIST AND SECONDARY BOYCOTT AS AN AID TO PRICE-FIXING 

The recent English case of Ware v. Motor Trade Assoc. (1921, 
A. C.) 125 L. T. R. 265, directs attention to a branch of the law that is 
much under discussion at the present time. The defendant association, 
composed of a majority of the manufacturers and merchants engaged in 
the motor trade, established a uniform price list. The plaintiff dealer, 
who was not a member of this association, and acting on behalf of a 
customer, sold an automobile at a price above that fixed by the associa- 
tion. Upon the refusal of the plaintiff to pay a fine and apologize, the 
defendants placed his name on a stop list, thereby signifying that they 
would refuse to deal with the plaintiff or with anyone that dealt with 
him. The plaintiff sought an injunction, which was refused. If the 
decision may be accepted as a true interpretation of the present English 
law, it will be of benefit to those who are undecided as to the effect of 
the two leading cases of Allen v. Flood 1 and Quinn v. Leathern, 2 which 
are professedly applied in the instant case. 

Since the situation presented was essentially that involved in labor 
disputes, the court seized upon that analogy. There is thus afforded an 
opportunity of applying the analysis suggested in previous comments on 
labor law. 3 

In following this analysis, the first thing to be determined is whether 
there was a justifiable object. To state it in simple terms — If B 
threatens to refuse to deal with C unless C refuses to deal with A, thus 
bringing economic coercion to bear on A, is it sufficient justification 
that B wishes to maintain an organization to keep prices uniform? The 
court had no difficulty in holding this to be a justifiable object in accord 
with the English rules. 4 In America, under the Sherman Act or state 

10 United States v. Emery (1915) 237 U. S. 28, 35 Sup. Ct. 499. 
1 [1898, H. L.] A. C. 1. 

* [1901, H. L.] A. C. 495. 

'Comments (1921) 30 Yale Law Journal, 280, 404, 501. It was suggested 
that essentially there is but little difference, if any, between a strike and a boycott 
and that the same general rules should apply in both cases. 

* It is submitted, that this point was more or less taken for granted. Certainly 
there was but little reference to authority. It was stated on p. 271 that the rule 
established in the Mogul case (Mogul Steamship Co. v. McGregor [1892, H. L.] 
A. C. 25) was at no time dissented from in the House of Lords and was "that it 
is no part of the duty of the court to inquire whether the action of the defendants 
in that case was either selfish or unreasonable, but that it was sufficient if it 
appeared to have been taken bona fide in their own interest in the exercise of their 
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anti-trust acts, the contrary would be true. 5 For the purpose of com- 
parison with the American cases, however, it will be assumed that the 
object would have been justifiable in this country. 

The object being justifiable, there remains the question whether the 
means used were legal. 6 To put it into simple terms — may B use 
economic pressure on a third person C in order to have C bring economic 
pressure on A to compel A to accede to B's demand? This was the 
main point involved in the instant case and the court had difficulty in 
sustaining its decision that such means were permissible. Three judges 
gave their decisions ; the outstanding points were : ( i ) legal means are 
determined by justification; (2) B was privileged to threaten to do that 
which he was privileged to do; and (3) a rejection of the prima facie 
tort idea. 

If means are to be determined by justification, we are applying the 
same yardstick that is used to determine whether the object was lawful. 7 
Therefore, in deciding the one, the other is also settled. A careful 
analysis of this question will show that there is a sharp line between the 
two, and that it is the object, not the means that is determined by justi- 
fication. Custom and public policy outline the scope of decisions 
defining permissible methods. 8 

trade." Another justice states, on p. 276, that "it is in their (association) opinion 
in the interests of their trade that their members' goods should be distributed at 
their members' fixed prices, no more and no less. That this is a lawful object I 
have no doubt." The court is doubtless right in holding this to be a justifiable 
object, since there seems to be a wide latitude in England on the question of price 
fixing. Elliman Co. v. Carrington [1001] 2 Ch. 275. Yet it seems well to point 
out that the test is not whether the defendants think it is in the protection of their 
trade interests, but whether society chooses to so regard it. Salmond, Torts (5th 
ed. 1920) 530; North Western Salt Co. v. Electrolytic Co. [1914, H. L.] A. C. 461. 

That the object is justifiable is well illustrated by the case of National Phono- 
graph Co. v. Edison-Bell Co. [1908] 1 Ch. 335, in which the facts are similar to 
the present case, with the added fact that A obtained the goods by representing 
that he was not blacklisted. B sued A and obtained a judgment because A had 
obtained the goods by such misrepresentation. Obviously the court was protecting 
an association which fixed prices. 

5 Boston Store v. Graphaphone Co. (1918) 246 U. S. 8, 38 Sup. Ct. 257; Victor 
Co. v. Kemeny (1921, C. C. A. 3d) 271 Fed. 810; Martell v. White (1004) 185 
Mass. 255, 69 N. E. 1085. But see Bolin Mfg. Co. v. Hollis (1893) 54 Minn. 223. 
55 N. W. 1 1 19. 

"This is the method of attack that is generally followed, as explained in 
Comments, supra note 3. The court stated on p. 271, "the material question must 
be whether, if the end sought to be attained is lawful, the means are in themselves 
unlawful." 

* "What the defendants did, and what is complained of in the present action, was 
done by them bona fide in protection of their trade interests. Under these circum- 
stances neither such coercion or threats as were used, nor the acting by the defen- 
dants in combination, render their action, in my opinion, unlawful or actionable." 
Bankes, L. J., at p. 271. 

8 When B's refusal to deal with C, unless C refrains from dealing with A, 
results in C's withdrawal of trade from A, and A sues B, the object is what B is 
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Many of the older cases labored to show that a person is privileged to 
threaten to do that which he is privileged to do. There is little opposi- 
tion to this doctrine at the present time. In the instant case, however, 
it is necessary to show that B was privileged to refuse to deal with C 
unless C refused to deal with A (as well as threaten to do so) a point 
practically assumed. 9 

The remaining element of importance was a disapproval of the prima 



trying to accomplish by having A do as B demands. Here, B's object is to keep 
prices fixed. The means used is a secondary boycott; B, through C, is injuring 
A. If C sues B, however, the object is the same as before, but the means, as to C, 
is simply a primary boycott. Thus, in this country, in the first case A would have 
a remedy because the object and the means are both unlawful. In the second case, 
only the object would be unlawful. And so, if we assume the object to be lawful 
(as the English court held), A would have a remedy, but not C. This is perhaps 
unjust, for the defendant's conduct is the same; but it has not received much 
attention in our law. See, however, Lehigh Structural Steel Co. v. Atlantic Works 
(1920, N. J. Eq.) in Atl. 376. It is thus seen that the means have been grad- 
ually listed, as custom has dictated, and then do not change with each case through 
any method of justification. It includes such things as force, injury to property, 
picketing, etc. The secondary boycott has also been placed on this list. Thus in 
the first case B used a secondary boycotfagainst A and the means used was illegal. 
In the second case, B used no secondary boycott against C and the means used was 
legal. 

"Just as 'fraud' cannot be fully defined, so 'unlawful means' is insusceptible 
of exhaustive definition. But the existing decisions indicate certain acts and 
conduct which fall within the phrase. Other manifestations of conduct may in 
future days be also held to fall within it. Personal violence against a third person 
in order to injure a plaintiff; or threats of personal violence; or nuisance; or 
fraud ; or threats, even though they do not amount to threats of personal violence ; 
are recognized heads of unlawful means." Pratt v. British Medical Assoc. [1919] 
1 K. B. 244, 260. 

' The only support for this point was the case of Scottish Co-operative Society 
v. Glasgow Fleshers' Assoc. (1898, Sc. O. H.) 35 Sc. L. Rep. 645, where a com- 
bination of butchers informed auctioneers that no butcher would buy from them 
if the auctioneers sold to the co-operative stores, this course being taken to protect 
the interest of the butchers by driving their competitors, the co-operative stores, 
out of business. When put in plain terms it is that B tells C that C must sell 
either to B or to A. (If compared with the labor cases, it would be called a 
primary dispute, i. e. one concerned directly with conditions of employment.) In 
the instant case, B tells A that he must perform certain acts, and when he fails to 
follow directions, tells C (an outsider) that he must cease dealing with A. In 
the first instance, B's dispute is primarily with C ; in the second instance his dispute 
is solely with A. That is the reason that the court is unable to harmonize the 
Glasgow case with Quinn v. Leathern, supra note 2. See also White v. Riley 
(1920, C. A.) 89 L. J. Ch. 628 which approved of Hodges v. Webb [1920] 2 Ch. 
70, overruled Valentine v. Hyde [1919] 2 Ch. 129, and applied Allen v. Flood, 
supra note 1. It is to be noted that in support of this theory the court goes even 
further and would disapprove of the generally accepted theory that a person has a 
beneficial liability in trade. It is not that a person "has a right to trade, and there- 
fore every one must trade with him, and refusal to do so is an unlawful act ; and 
no one may cdmpete with him, and injurious competition is a wrongful act, because 
it injures him in his trade." Scrutton, L. J., at p. 273. But see Pratt v. British 
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facie tort idea. 10 While this view may be salutary, the historical growth 
of this branch of the law has certainly established the doctrine. It is, 
moreover, a theory that has been given particular attention and approval 
in the English cases. 11 Even if we reject the prima facie tort idea, 
however, the court has failed to furnish a satisfactory reason for 
holding that a secondary boycott is a legal method. 

Upon examination of the English cases, it seems that, unless the 
facts of the instant case fall within the Trades Dispute Act 12 (which 
the court fails to mention), the means used should have been considered 
unjustifiable. 13 The present decision would be anomalous in America, 
as it presents the case of a secondary boycott, which is permitted in only 
a few states. 

If a secondary boycott is to be permitted, it is far better that it be 
openly recognized as such, than that its true character be veiled by 
circuitous reasoning. Its legality may be coming in America. If so, 
it is to be hoped that the courts will be frank enough to admit that the 
past decisions were unjust, and that public policy has required the 
change. 

THE OFFER OF PROOF IN GROUNDING EXCEPTIONS 

Many attorneys apparently assume that omniscience is inherent in 
appellate courts. In appealing a case they present a record of the trial 
court which is fundamentally deficient in failing to place the errors 
assigned fairly before the court of appeals. This is due either to the 



Medical Assoc, supra note 8, at p. 258 et seq., as supporting the opposite view, 
advanced in Comments (1921) 30 Yale Law Journal, 230. 

10 "Such co-existing rights do in a world of competition necessarily impinge 
upon one another, and it appears to me illogical to start with the assumption that 
an interruption of the power of a man to do as he pleases within the law is prima 
facie a legal wrong, which in every case needs to be justified. The true question 
is, was the power interrupted by an act which the law deems wrongful? with the 
practical result that to determine liability one has to concentrate, not upon the 
effect on the plaintiff, but upon the quality of the act of the defendant." Atkin, 
L. J., at p. 276. 

11 The instant case is the first case of importance to uphold this doctrine since it 
was brought into prominence in the case of Allen v. Flood, supra note 1. On the 
other side, there is a line of important cases upholding the prima facie tort idea. 
This started with the case of Mogul Steamship Co. v. McGregor (1889, C. A.) 
L. R. 23 Q. B. Div. 598, and was approved by Quinn v. Leathern, supra note 2, at 
PP- 525, S27. Giblan v. Nat'l Amalgamated Union [1903] 2 K. B. 600, 625; 
Attorney-General v. Adelaide Co. (1913, P. C.) 109 L. T. R. 258. 

"(1906) 6 Edw. VII, c. 47- 

13 It is difficult to reconcile the instant case with that of Larkin v. Long [1915, 
H. L.] A. C. 814, where the plaintiff was given a remedy under circumstances 
not as strong as those of the instant case. Where the Trades Dispute Act, supra 
note 12, does not apply (i. e. acts done not in contemplation of furtherance of a 
trade dispute within the meaning of the act) it seems that the common-law rules 
should govern and in the instant case the means would be illegal. 



